Vi ol ation of Automatic Stay
11 USC § 362(h)

Davids v. State of Oregon, Adversary No. 03-6245-fra
Colin and Victoria Davids, Case No. 602-64380-fral3

10/ 28/ 2003 FRA Unpubl i shed

Debtors owed a debt to the Oregon Departnent of Human
Services (DHS) in the anbunt of $654 and schedul ed the debt in
their Chapter 13 bankruptcy case as nonpriority unsecured. Wen
the Trustee nade paynents to DHS pursuant to Debtors’ plan of
reorgani zation, a statenent was automatically generated and sent
to the Debtors which verified that the paynent had been credited
to the account, provided the account bal ance, and stated when the
next paynment was due. In an affidavit, DHS stated that since
its conmputer system does not allow for the substitution of the
trustee for the debtors, it is its policy when an account hol der
files bankruptcy to enter a notation so that no statement is
mai | ed when a paynment is made. Through an oversi ght, however,
this was not done. Debtors filed an action under 8 362(h) for
damages relating to DHS s all eged violation of the automatic
stay, seeking actual damages and damages relating to enotiona
di stress.

In response to DHS s notion for summary judgnment, the court
held that the mailing of the statenment by DHS did not constitute
a violation of the automatic stay. The court found that there
was not hi ng about the statenments which could be construed as
coercive, threatening, or demanding, which the Ninth Crcuit has
held is a requirenment for a violation of the automatic stay. The
statenments thensel ves were nore in the nature of informational.
As the Plaintiffs had no grounds other than the mailing of the
statenents for asserting a violation of the stay, judgnent was
awar ded to t he Defendant.
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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF OREGON
I n Re: )

CCOLIN C. DAVI DS and
VI CTORI A L. DAVI DS,

Debt or s. Bankr. Case No. 602-64380-fral3

COLIN C. DAVIDS and

VI CTORI A L. DAVI DS, Adv. Proc. No. 03-6245-fra

V.

)
)
)
)
)
)
)
)
o )
Plaintiffs, )
)
g
STATE OF OREGON, Departnent of )
Human Servi ces, Overpaynent )
Recovery Unit, )
)  MEMORANDUM COPI NI ON
)

Def endant .

Plaintiffs filed an adversary proceedi ng seeki ng danages from
an agency of the State of Oregon for willful violation of the
automatic stay. 11 U.S.C. 8§ 362(h). The State has filed a notion
for summary judgnment. Fed R Bankr. P. 7056. After review ng the
record and considering the argunents of the parties, | conclude that
the material facts are undi sputed, and that the State is entitled to

prevail as a matter of |aw
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Plaintiffs are the debtors in an underlying Chapter

filed on June 12, 2002.1

| . FACTS
13 case

An order confirmng the plan (Doc. # 7)

was entered on August 29, 2002.

The order provides that creditors

are to receive paynent of 100% of their clains.

The State of Oregon,

acting through the Departnent of Human

Servi ces,
amount of $654. 00.

name of Victoria Davids,

filed a proof of claim(#1) on June 20, 2002,

in the

The account described in the claimwas in the

al t hough an attached report identified

Colin Davids as an “other liable adult.” Priority treatnment was not

sought .

After the plan was confirmed, the Trustee began to nmake pro

rata nonthly paynents to creditors with allowed clains, including

the State. Upon receipt of each paynent fromthe Trustee, the State

followed its standard procedure by issuing a docunent entitled
“Over paynent Statenent of Account” which acknow edged receipt of the

paynent and that it had been credited to the Plaintiffs’ account.

The statement went on to say that “Your next paynent is due [four

weeks later]. Please detach the form below and return with your

paynent in the enclosed envel ope, to ensure proper credit to your

account.” A copy of one of the statenents is set out in the

appendix to this opinion, with Social Security and account nunbers

r edact ed.

The Court takes judicial notice of the papers filed in the
Chapter 13 case. Fed.R Evid. 201.
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The statenments were mailed to the Debtors. |In its supporting
affidavit, the State notes that its “somewhat cunbersone” conputer
systemdid not permt substitution of the Trustee for the Debtors.
There is, however, a field ordinarily used in bankruptcy cases which
prevents any statenent from being issued. |In this case, state
personnel failed to enter the bankruptcy notation. As a result of
t he oversight, the statenents were generated and nuail ed after each
payment as if the bankruptcy case had not been commenced.

Plaintiffs allege that the issuance and delivery of the
statenents constitutes a willful violation of the automatic stay,
and seek damages for actual economc |oss, and enotional distress. 2

1. DI SCUSSI ON

A. Summary Judgnent

Summary judgnent is appropriate when the pl eadings,
depositions, answers to interrogatories, adm ssions, and affidavits,
if any, show that there is no genuine issue of material fact and the
nmoving party is entitled to judgnent as a matter of law. Fed. R
Cv. P. 56, made applicable by Fed. R Bankr. P. 7056. The novant
has the burden of establishing that there is no genuine issue of

material fact. Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986).

The primary inquiry is whether the evidence presents a sufficient
di sagreenent to require a trial, or whether it is so one-sided that

Hrrri

2Plaintiffs conceded at oral argunent that their claimfor
punitive damages was not supported by the facts of this case.
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one party nust prevail as a matter of law. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 247 (1986).

A party opposing a properly supported notion for sumrary
j udgnment nust present affirmative evidence of a disputed materi al
fact fromwhich a factfinder mght return a verdict in its favor

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 257 (1986).

Bankruptcy Rul e 7056, which incorporates Federal Rule of Cvil
Procedure 56(e), provides that the nonnoving party may not rest upon
nmere allegations or denials in the pleadings, but nust respond with
specific facts showing there is a genuine issue of material fact for
trial. Absent such response, sunmary judgnent shall be granted if
appropriate. See Celotex Corp. v. Catrett, 477 U. S. 317, 326-27
(1986) .

B. Autonmatic Stay
Code § 362(a) provides:

Except as provided in subsection (b) of this section,
a petition filed under section 301, 302, or 303 of
this title, or an application filed under section
5(a)(3) of the Securities Investor Protection Act of
1?70, operates as a stay, applicable to all entities,
O -

* * *

(6) any act to collect, assess, or recover a claim

agai nst the debtor that arose before the commencenent

of the case under this title;

The purpose of this provision is to allow breathing roomto a
debtor seeking to reorgani ze, and to enabl e bankruptcy courts to

oversee the process. Wile the | anguage of 8362(a)(6) seens

absolute, it is well established that the Code does not operate to
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deny creditors the opportunity to nake their clains known, or to
t ake noncoercive action to preserve their rights. See, e.g., Mrgan

GQuaranty Trust Conpany of New York v. Anerican Savings and Loan

Associ ation 804 F.2d 1487 (9" Cir. 1986) (presentnent of notes not

barred by automatic stay); Brown v. Pennsylvania State Enployees

Credit Union, 851 F. 2d 81 (3d Cir. 1988) (Letter from Credit Union

advising of its policies re: nenbers who file bankruptcy petitions);

LTV Corporation v. Qulf States Steel, Inc. O Al abama, 969 F. 2d

1050 (Notice of breach to indemitor); In re Sixteen to One M ning

Corp., 9 B.R 636 (Bankr. D. Nev. 1981) (Notice of breach of |ease,
W thout attenpt to recover property); Sears, Roebuck & Co. V. Duke,

1995 W 15172 (N. D. 1l1 1995) and cases collected therein (witten
conmuni cation offering to enter into reaffirmati on agreement).

In Morgan the Court of Appeals considered the whole of 8362,
and noted that

the activities that are specifically prohibited al
involve attenpts to confiscate the debtor’s property
or require the debtor to act affirmatively to protect
its interests. Presentnent and other requests for
paynent unacconpani ed by coercion or harassnment do not
appear to fall within the prohibitions of section
362(a).

Morgan @Quaranty Trust Conpany of New York v. Anmerican Savi ngs and

Loan Association, 804 F.2d at 1490.
I
I
I
I
I
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In this case, the only acts conplained of are the delivery to
Victoria Davids of three statenents.® Plaintiffs did not file any
affidavits supporting their position, and their Statenent of
Mat erial Facts does not take issue with any matter asserted by the
Def endant. There is no extrinsic evidence of any harassnment or
coercion. Instead, Plaintiffs argue that the statenent is inherently
coercive

The statenents thensel ves have three functions: (1) to
acknow edge receipt of a paynent; (2) to informof the remaining
bal ance; and (3) to provide for future paynent in a manner that
ensures proper credit to the account. Had they been nailed to the
Trustee, they woul d have been entirely unremarkable. The effect of
delivery of the statenents to the Debtors is sinply to advise them
that a portion of their Chapter 13 plan paynents are being sent by
the Trustee to the State as their plan requires, and that they are
receiving due credit for paynent. The part of the statenent
suggesting further paynent is not a demand so nuch as an instruction
to be used in the event a paynent is volunteered. There is nothing
about the statenents which can reasonably be construed as coerci ve,

t hreatening, or demanding. There is no attenpt to seize assets from

%t was reveal ed at oral argunent that the State' s conputers
like the sorcerer’s apprentice’s broons, are continuing their work,
and that statements are still being mailed to the plaintiffs. It is
worth noting that the outcome of this case is based on the content
of the communi cation, and not the state’s inability to control its
el ectronic servants. See In re Canpion, 294 B.R 313 (BAP 9" Cir.
2003) (“We perceive no difference as a practical matter between a
conput er program that does not performtasks accurately and a
clerical enployee who does not performtasks accurately.”)
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the Debtors or the estate, or to force the Debtors to take any

action. Al that the statenents do is confirmthat actions already

taken voluntarily by the Debtors continue to be effective.
Plaintiffs have the burden of proving that the delivery of

the statenments was a violation of the automatic stay. TransSouth

Fin. Corp. v. Sharon (In re Sharon), 234 B.R 676, 687 (BAP 6'" Gr

1999) (When danages are sought under 8 362(h) for violation of the
automatic stay, the party seeking danages bears the burden of
proof). The record now before the court is uncontested, and does
not neet that burden. At worst, the delivery of the statenents is
no nore than “a request for paynent unacconpani ed by coercion or
harassnment.” Mre likely, it is not even an “act to collect, assess
or recover a claim” but an acknow edgnent of the Debtors’ voluntary
paynent through the plan. | find, as a matter of law, that issuance
and delivery of the account statenments was not prohibited by 8362,
and that the State is entitled to judgnent in its favor. In |ight
of the foregoing, | express no opinion with respect to the nature or
anount of danmages sought by Debtors.

The foregoing constitutes the Court’s findings of fact and
conclusions of law. Counsel for the State shall | odge a form of

j udgnment consistent with this opinion, awarding costs to the State.

FRANK R ALLEY, I
Bankr upt cy Judge
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